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A. IDENTITY OF PETITIONER AND COURT OF
APPEALS DECISION

Petitioner James Louis Lyon, the appellant below, seeks

review of the Court of Appeals decision in State v. Lyon, noted at

__Wn. App. 2d __, 2023 WL 8433756, No. 56675-3-11 (Dec.
5, 2023).1

B. ISSUES PRESENTED FOR REVIEW

1. Mr. Lyon was charged with first degree child
molestation. The defense theory was that the touching occurred
but was for a hygienic purpose rather than for sexual
gratification. Simple fourth degree assault is a lesser included
offense of child molestation, yet defense counsel requested a
lesser included offense instruction on fourth degree assault with
sexual motivation. Did defense counsel render constitutionally
ineffective assistance by requesting an incorrect lesser included
offense instruction, thereby depriving Mr. Lyon of the lesser

included offense instruction consistent with his defense theory?

1 Mr. Lyon attaches the slip opinion as an appendix and cites
the slip opinion in this petition.



2. The Court of Appeals claimed that any lesser
included instruction was not warranted by the facts of this case,
given that testimony was inconsistent as to when the hygienic
touching occurred, and therefore counsel’s performance was not
deficient in failing to request the correct lesser included offense
instruction. But the defense theory was clear at trial that
whenever the touching occurred, it was for a hygienic purpose.
Does the Court of Appeals decision fail to consider the
evidence regarding the lesser included offense instruction in the
light most favorable to Mr. Lyon in conflict with controlling
Supreme Court caselaw, such that Mr. Lyon’s ineffective
assistance of counsel claim should be reviewed pursuant to
RAP 13.4(b)(1) and (3)?

3. The Court of Appeals also determined Mr. Lyon
could not establish prejudice from his ineffective assistance of

counsel claim based on State v. Grier, 171 Wn.2d 17, 246 P.3d

1260 (2011), because, despite not receiving a fourth degree

assault lesser included instruction, the jury convicted Mr. Lyon



of child molestation. Grier’s holding has been called into
question by the Ninth Circuit Court of Appeals and the
Supreme Court has recently granted review and considered
argument regarding Grier’s continuing propriety in State v.
Bertrand, No. 100953-4. To the extent that Grier’s prejudice
analysis applies, should review be granted to address the
potential conflicts between this case, Grier, and Bertrand and to
address this important constitutional issue governing ineffective
assistance of counsel claims in the context of failing to request
a lesser included offense instruction pursuant to RAP
13.4(b)(2), (3), and (4)?

4, Unlike Grier, where counsel failed to request any
lesser included offense instruction, Mr. Lyon’s counsel did
request a lesser included offense instruction, just the incorrect
Instruction, demonstrating that counsel was not pursuing an all-
or-nothing strategy at trial. In this unique context,

(a) does Grier prejudice analysis even apply?



(b) are cases holding that prejudice is established when a
lesser included offense instruction is erroneously denied

altogether such as State v. Condon, 182 Wn.2d 307, 343

P.3d 357 (2015), and State v. Parker, 102 Wn.2d 161,

683 P.2d 189 (1984), more analogous and appropriate to
apply when considering prejudice?

(c) should the Washington Supreme Court determine
what the prejudice standard is for ineffective assistance
of counsel claims arising from requesting an incorrect
lesser included offense instruction, given that the Court
of Appeals decision eschews Mr. Lyon’s reliance on

Condon and Parker in conflict with the reasoning of those

cases, and presents significant questions of constitutional
and public importance to definitively establish what the
appropriate prejudice standard for ineffective assistance
of counsel claims is in this context pursuant to RAP

13.4(b)(1), (3), and (4)?



C. STATEMENT OF THE CASE

Mr. Lyon is a disabled veteran. RP 600. Until the summer
of 2019, Mr. Lyon and his family were very close with his sister-
in-law’s family, including S.H., who was born in 2012. RP 500,
521, 601-02. S.H. would frequently spend time at Mr. Lyon’s
house and would also spend the night there with her cousins. RP
501, 521-22, 537, 639.

The relationship between the families became strained
when Mr. Lyon’s wife, Markie, told her sister that she was using
heroin. RP 603. The Lyons lost their housing and were living in
a motorhome. RP 500, 502-03, 520. The Lyons also testified
that S.H.’s mother made multiple allegations about them to the
Department of Children, Youth and Families regarding Mr.
Lyon’s disability, his wife’s drug use, among other things. RP
603-04, 638-39. S.H.’s mother stated she made the allegations
given the Lyons’ struggles with chemical dependency. RP 533.

According to S.H.’s father, Mr. Lyon would bring his three

children to bathe at S.H.’s house, given their living situation. RP



502-03. S.H.’s parents testified that in April 2020, about a week
after Mr. Lyon came over for this purpose, S.H. told them that
Mr. Lyon had “touched her lady parts.” RP 495, 516-18. “Lady
parts” was a term taught to S.H. to describe her genitalia. RP
495, 514, 523. S.H. reported that the touching occurred under her
underwear and happened “maybe one time, maybe six times.”
RP 518.

Neither S.H. nor her parents described a particular date for
these incidents. Rather, S.H. did not testify to the timing at all.

S.H.’s parents called police to report the touching. RP
494-95, 516-17. S.H. underwent a forensic interview at which
she stated that Mr. Lyon “had touched her lady parts.” RP 60,
578. Several weeks later, S.H. also underwent an examination
with a sexual assault nurse examiner, who testified that S.H.
reported Mr. Lyon had placed his fingers in her vaginal folds and
moved them around. RP 588. The physical findings from the
SANE exam were normal and disclosed no physical

abnormalities. RP 589-90.



The prosecution charged Mr. Lyon with one count of first
degree child molestation, and the case proceeded to trial. CP 6-8,
11-12.

Mr. Lyon acknowledged touching S.H.’s wvulva, but
asserted it was for hygienic purposes. RP 462, 618. S.H. had a
bedwetting problem that came up several times at trial. RP 481,
510, 522, 590, 614-15. Mr. Lyon testified that after S.H. wet the
bed at his house and complained of itchiness; he applied ointment
to her vulva to address the itching. RP 615-16, 618. He testified
that it was too late and would wake the other members of his
household to give her a bath, so he used the ointment as a stopgap
measure. RP 615. Mr. Lyon’s wife also testified about the same
bedwetting incident, stating that S.H. complained that her lady
parts hurt, so she “said just put some diaper rash medicine on
her,” put a diaper on her and just make her go back to bed . . ..”
RP 649. Thus, his theory was that the touching was not for
sexual gratification, and therefore was not molestation. RP 462,

618.



In support of this theory, Mr. Lyon’s trial counsel asked
for a lesser included offense instruction, assault in the fourth
degree. RP 663-64. However, defense counsel argued that the
jury should be instructed not on simple fourth degree assault, but
fourth degree assault with sexual motivation. RP 664-65. Both
the trial court and the prosecution asserted there was no material
difference between a child molestation and a fourth degree
assault with sexual motivation. RP 663-65. The trial court
declined to give this instruction, reasoning that fourth degree
assault with sexual motivation was not a lesser included offense
of first degree child molestation, but essentially the same crime
aside from the age differences between the alleged perpetrator
and the alleged victim. RP 665-66. The court’s ruling also
suggested that even simple fourth degree assault was not a lesser
included offense because a fourth degree assault could be
committed only if Mr. Lyon had touched a different part of S.H.’s

body:



If you look at sexual motivation under RCW
9.94A.030, subsection (48), sexual motivation
means that one of the purpose[s] for which the
defendant committed the crime was for the purpose
of his or her sexual gratification, without reference
to what part of the body was touched . . . . if there
was evidence here that was presented that the
defendant touched another portion, outside of the
genitalia, that that could rise to a level of an
alternate instruction.

RP 666. For this reason, the court did “not think that a lesser-
included of the assault in the fourth degree is appropriate in this
case, s0” the court denied the instruction. RP 666-67. The
defense formally took exception. RP 667.

The jury found Mr. Lyon guilty of first degree child
molestation. CP 41; RP 723-24. Mr. Lyon appealed, CP 77,
arguing that his counsel was ineffective for failing to propose an
instruction on simple fourth degree assault consistent with his
theory that he touched S.H.’s vulva for a hygienic purpose.

The Court of Appeals rejected this argument, holding that
Mr. Lyon was not entitled to the instruction because he could not

show that the hygienic touching he claimed occurred during the



charging period, and therefore failed the factual prong of State v.
Workman, 90 Wn.2d 443, 584 P.2d 382 (1978). Lyon, slip op. at
9-10. The Court of Appeals also held there could be no showing

of prejudice pursuant to State v. Grier, 171 Wn.2d 17, 246 P.3d

1260 (2011), given that the jury returned a conviction on the
greater offense. Lyon, slip op. at 10-12.

D. ARGUMENT IN SUPPORT OF REVIEW

Counsel’s ineffectiveness in requesting the wrong lesser
included offense instruction denied Mr. Lyon the
opportunity to present his factually supportable theory
In support of the lesser offense, and the Court of
Appeals decision conflicts with Supreme Court
decisions and presents important constitutional issues
regarding the prejudice standard that applies to
ineffective assistance of counsel claims in this context

Mr. Lyon’s principal defense theory was that there was no
sexual gratification: he touched S.H.’s vulva to apply ointment.
Defense counsel asserted as much during opening statement and
closing argument, asserting a hygienic, not sexual, purpose. RP
462, 697, 701. Mr. Lyon and his wife testified that the touching

occurred for a hygienic purpose, not for sexual gratification. RP

-10-



615-16, 618, 649, 652. Yet, inconsistently, counsel requested a
lesser included instruction on fourth degree assault with sexual
motivation. Because defense counsel misapprehended the facts
and the law in making this request, thereby depriving Mr. Lyon
of a lesser included offense instruction consistent with the theory
he presented to the jury, counsel rendered ineffective assistance
in violation of the Sixth Amendment and article I, section 22.
Both the Washington and United States Constitutions
guarantee effective assistance of counsel. U.S. CONST. amend.

VI: CoNsT. art. I, § 22; Strickland v. Washington, 466 U.S. 668,

686-87, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Estes,

188 Wn.2d 450, 457, 395 P.3d 1045 (2017). The “defendant
must show both (1) deficient performance and (2) resulting
prejudice to prevail on an ineffective assistance claim.” Estes,
188 Wn.2d at 457-58.

The duty to provide effective assistance includes the duty
to research and be aware of relevant legal authorities. Id. at 460.

Failing to apprise oneself of controlling law falls below an

-11-



objective standard of reasonableness. 1d.; State v. Kyllo, 166

Wn.2d 856, 868, 215 P.3d 177 (2009). The role of the reviewing
court is to “evaluate whether [defense counsel’s] conduct was
reasonable considering all the circumstances.” Estes, 188 Wn.2d
at 459-60. The “ultimate focus of inquiry must be on the
fundamental fairness of the proceeding whose result is being
challenged.” Strickland, 466 U.S. at 696.

Counsel’s conduct in requesting a fourth degree assault
with sexual motivation instruction was not reasonable under the
circumstances. The entire theory was that there was no sexual
gratification/sexual motivation involved at all. So, it simply does
not make sense to request an instruction that would require the
jury to find sexual motivation rather than a lesser included
instruction on merely offensive, nonsexual touching. Counsel’s
performance was objectively deficient for not requesting an
instruction on simple fourth degree assault.

The Court of Appeals correctly determined that the legal

prong of the Workman analysis was satisfied: simple fourth

-12-



degree assault is a lesser included offense of child molestation

under State v. Stevens, 158 Wn.2d 304, 311, 143 P.3d 817

(2006). Lyon, slip op. at 7-8.

As for the factual prong, however, the Court of Appeals
determined it was not met because the hygienic touching Mr.
Lyon claimed occurred before the charging period. Id. at 9-10.
This determination conflicts with controlling Supreme Court
authority that recognizes that all evidence must be viewed in the
light most favorable to the party seeking the instruction. See

State v. Coryell, 197 Wn.2d 397, 415, 483 P.3d 98 (2021). Given

that this case presents a significant constitutional issue regarding
counsel’s ineffectiveness for requesting the incorrect lesser
included instruction and the conflict with Coryell in not
construing the evidence in the light most favorable to Mr. Lyon,
review should be granted pursuant to RAP 13.4(b)(1) and (3).

As the Court of Appeals decision recognizes, evidence
regarding when the touching happened was inconsistent. Lyon,

slip op. at 2-3. S.H. could not say how many times any touching

-13-



occurred, “maybe one time, maybe six times.” RP 518. S.H. did
not testify clearly to the timing of her allegations, stating she
thought it happened when she was “Six or five” “[o]r seven.” RP
481. Nor did S.H.’s parents describe a particular date for these
incidents, testifying they believed the last time she had spent the
night at Mr. Lyon’s house was in the summer of 2019. RP 501,
520-21. The Lyons had a different memory of the timing,
believing the last time S.H. spent the night was in 2017 or 2018,
and that any touching that could have occurred was during this
previous period. RP 606, 616, 646-47.

When the touching precisely occurred is not clear from the
testimony presented at trial, despite the state’s charging period
alleging it occurred in 2019. What was clear was Mr. Lyon’s
principal defense theory that any touching that occurred on any
timeline was for a hygienic purpose, not for sexual gratification.
See RP 462, 697, 701 (defense counsel’s arguments). Even if
defense witnesses were incorrect regarding when this hygienic

touching occurred, the defense’s assertion was that the only

-14-



touching that ever occurred was for hygiene after S.H. wet the
bed.

The Court of Appeals held Mr. Lyon could not satisfy
Workman’s factual prong because “the record is devoid of any
evidence from which the jury could find that Lyon committed
fourth degree assault during the summer of 2019.” Lyon, slip op.
at 9. This fails to take the evidence in the light most favorable to
Mr. Lyon. “When the appellate court determines if the evidence
at trial is sufficient to support an instruction, it views the
‘supporting evidence in the light most favorable to the party that
requested the instruction.”” Coryell, 1907 Wn.2d at 415 (quoting

State v. Fernandez Medina, 141 Wn.2d 448, 455-56, 6 P.3d 1150

(2000)).

There was no evidence as to when the touching occurred,
either during the summer of 2019 or before. S.H. was born in
2012 and said the touching could have occurred when she was
five, six, or seven. Consistent with this time range, the Lyons

said that the hygienic touching occurred in 2017 or 2018, when

-15-



S.H. spent the night. No witness offered a precise date. And,
again, the defense theory was that, whenever it occurred, the
touching was for a hygienic purpose. The Court of Appeals
failed to consider the facts in the light most favorable to Mr.
Lyon in addressing Workman’s factual prong and concluding he
was not entitled to a fourth degree assault instruction. The Court
of Appeals decision’s failure to consider the evidence in the light
most favorable to Mr. Lyon thus conflicts with Coryell and

Fernandez Medina. RAP 13.4(b)(1) review is appropriate.

The Court of Appeals also determined Mr. Lyon could
show no prejudice based on Grier because Mr. Lyon was
convicted of the greater offense. Lyon, slip op. at 10-11. In
Grier, the Supreme Court assumed that the jury would not have
convicted the defendant unless the state met its burden of proof
and therefore concluded there was no prejudice under the
Strickland standard because “the availability of a compromise
verdict would not have changed the outcome of . . . trial.” Grier,

171 Wn.2d at 43-44.

-16-



As the Court of Appeals recognized, Grier’s holding has
been called into question. Lyon, slip op. at 11 n.5. The Court of
Appeals for the Ninth Circuit has criticized Grier as a “patently

unreasonable application of Strickland[.]” Crace v. Herzog, 798

F.3d 840, 847 (9th Cir. 2015). Pursuant to Keeble v. United

States, 412 U.S. 205, 93 S. Ct. 1993, 36 L. Ed. 2d 844 (1973), the
Crace court reasoned that “a lesser-included-offense instruction
can affect a jury’s perception of reasonable doubt: the same
scrupulous and conscientious jury that convicts on a greater
offense when that offense is the only one available could decide
to convict on a lesser included offense if given more choices.”
798 F.3d at 848. Thus, the Crace court concluded, “Nothing in
Strickland . . . forbids courts from considering the possibility that
a jury would have convicted on a lesser included offense if given
the option to do so.” 798 F.3d at 849.

The Supreme Court has recently accepted review and

taken argument on this precise question in State v. Bertrand, No.

100953-4. It thus has the opportunity to reconsider Grier and

-17-



determine if Grier does indeed represent an unreasonable
application of Strickland that precludes ineffectiveness of counsel
claims for failing to request a lesser included offense instruction.
This is an issue of public importance and presents conflicts
between this case, Grier, and Bertrand. Review should be
granted pursuant to RAP 13.4(b)(1) and (4) on this basis.

Finally, the Court of Appeals decision eschews Mr. Lyon’s

reliance on State v. Condon, 182 Wn.2d 307, 343 P.3d 357

(2015), and State v. Parker, 102 Wn.2d 161, 683 P.2d 189 (1984).

Lyon, slip op. at 11. The Court of Appeals reasoned that those
cases pertained to the denial of a requested jury instruction
whereas here, “Lyon is not challenging a trial court’s denial of a
requested lesser included offense instruction. Rather, like the
defendant in Grier, Lyon is arguing that his counsel was
ineffective for failing to request a lesser included offense
instruction.” Lyon, slip op. at 11.

This distorts Mr. Lyon’s argument. The issue is not that

defense counsel failed to request a lesser included offense

-18-



instruction because he did request a lesser included offense
instruction. The problem is that defense counsel requested an
incorrect lesser included offense instruction: rather than
requesting a simple fourth degree assault instruction supported by
the law and the facts, he requested an instruction for fourth
degree assault with sexual motivation. The requested instruction
was inconsistent with the theory the defense asserted, which was
that the touching occurred for a hygienic purpose. The issue is
analogous to Condon and Parker, where the proper instruction
was denied altogether, albeit in this case because of defense
counsel’s error rather than the trial court’s.

Thus, this case fits somewhere between Condon/Parker

and Grier. The record is clear that counsel wanted a lesser
included offense instruction, but simply requested the wrong one.
Because counsel’s deficient performance resulted in the denial of
the correct lesser included offense instruction, depriving Mr.
Lyon of his principal defense theory that the touching was

hygienic, the reasoning of Condon and Parker applies. It makes

-19-



no difference from Mr. Lyon’s perspective that the denial of the
instruction was the result of counsel’s error rather than the trial
court’s; the correct instruction was denied to his detriment all the
same. The Supreme Court should review this issue and

determine that Condon and Parker apply, that the denial of the

instruction due to counsel’s deficient performance resulted in
prejudice because the denial of a lesser included instruction to
which the accused is entitled can never be harmless. This case
merits review pursuant to RAP 13.4(b)(1), (3), and (4).

As Mr. Lyon pointed out in a statement of additional
authority below, the Court of Appeals reached this very

conclusion in State v. Easton, noted at 14 Wn. App. 2d 1003,

2020 WL 4459564, No. 79834-1-1, which was cited pursuant to
GR 14.1. As in this case, the attorney in Easton did not wish to
pursue and all-or-nothing strategy, requested a lesser included
offense instruction, but failed to request the correct instruction.

Easton, 2020 WL 4459564, at *3. The court held, “Easton’s case

IS not one where counsel failed to request a lesser included

-20-



instruction, but is one where counsel did request an instruction.
Therefore, Keeble is applicable to Easton’s case. Without the
proper guidance, the jury was likely to convict Easton of the
greater offense,” which resulted in prejudicial ineffectiveness of
counsel. Id. at *3-*4. Although unpublished, Easton’s reasoning

Is correct, consistent with Condon and Parker, and in conflict

with the Court of Appeals incorrect reasoning in this case on this
important issue. Review should be granted to address the
prejudice standard for ineffective assistance of counsel claims in

this context pursuant to RAP 13.4(b)(1), (3), and (4).

-21-



E. CONCLUSION

Because Mr. Lyon satisfies RAP 13.4(b)(1), (3), and (4)
review criteria, he asks that this petition for review be granted.
DATED this 4th day of January, 2024.
I certify this document contains 3,574 words. RAP 18.17.
Respectfully submitted,
NIELSEN KOCH & GRANNIS, PLLC

el O

KEVIN A. MARCH, WSBA No. 45397
Office ID No. 91051
Attorneys for Appellant
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Filed
Washington State
Court of Appeals

Division Two

December 5, 2023

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 56675-3-II
Respondent,
V.
JAMES LOUIS LYON UNPUBLISHED OPINION
Appellant.

LEE, J. — James L. Lyon appeals his conviction and sentence for one count of first degree
child molestation. Lyon argues that (1) he received ineffective assistance of counsel, (2) the trial
court erred by sustaining two of the State’s hearsay objections, and (3) the trial court erred in
imposing several community custody conditions. The State concedes the issues raised relating to
the imposed community custody conditions. We affirm Lyon’s conviction, accept the State’s
concessions, and remand with instructions to strike or reassess the challenged community custody
conditions.

FACTS

Between March 1 and September 30, 2019, Lyon inappropriately touched his niece, S.H.*

S.H. later disclosed the touching to her parents. After the touching was reported to law

enforcement, Roni Jensen conducted a forensic interview with S.H.

! We use initials to protect the victim’s identity and privacy interests. See Gen. Order 2023-2 of
Division Il, In re Using Victim Initials (Wash. Ct. App.), available at:
https://www.courts.wa.gov/appellate_trial_courts/?fa=atc.genorders_orddisp&ordnumber=2023-
2&div=ll.



No. 56675-3-II

On December 3, 2021, the State charged Lyon with one count of first degree child
molestation. The case proceeded to a jury trial.
A. TRIAL TESTIMONY

The State called as witnesses S.H., S.H.’s parents, and Jensen. Lyon and his wife, Markie
Lyon, testified in Lyon’s defense.?

1. Testimony Regarding Alleged Touching

S.H. testified that she was in court “[t]o talk” about “[s]Jomething that someone did to
[her].” 1 Verbatim Rep. of Proc. (VRP) (Dec. 16, 2021) at 467. S.H. indicated that “someone”
was Lyon, but did not “feel comfortable” saying what he did. 1 VRP (Dec. 16, 2021) at 467.
Later, during Jensen’s direct examination, the State entered into evidence a recording of S.H.’s
forensic interview, and the recording was published to the jury. In that interview, S.H. explained
that Lyon touched her “lady parts.” Ex. 6, VIDEO_TS, VTS 01 1.VOB at 12:49-51. S.H.
explained that the touching occurred more than once, but that the most recent occurrence happened
the last time she spent the night at Lyon’s house, when she was six. During cross examination,
S.H. testified she thought the last time she went to Lyon’s house was in 2019, when she was five,
six, or seven. S.H. was born in October 2012, meaning the touching occurred sometime in 2019.

S.H.’s father testified that the last time S.H. spent the night at Lyon’s home was mid-
summer 2019. S.H.’s mother also testified that the last time S.H. spent the night at Lyon’s home

was in July, 2019.

2 We will refer to James Lyon by his last name and to Markie Lyon by her first name to avoid
confusion. We mean no disrespect.



No. 56675-3-II

During direct examination, Lyon admitted he touched S.H., but stated he only did so for
“hygienic purposes,” and not for his own “sexual gratification.” 2 VRP (Dec. 21, 2021) at 618.
Lyon stated the touching occurred “the last time [he] babysat [S.H.] at night.” 2 VRP (Dec. 21,
2021) at 616. Lyon first testified that the last time he babysat S.H. overnight was “[p]rior to
August, 2018.” 2 VRP (Dec. 21, 2021) at 606. However, he later testified that the incident at
issue occurred in 2017, the last time he babysat her at night.

On cross examination, when Lyon was asked whether, during an April 28, 2020, interview
with law enforcement, he told the interviewer that the touching occurred a year prior to the
interview, Lyon confirmed that is what he told the detective. However, Lyon then testified that
S.H. was five years old when he put rash medicine on her, putting the date around 2017-18.

Markie testified that the last time S.H. spent the night at her and Lyon’s home was when
she was five years old, putting the date around 2017-18.

2. Testimony Regarding S.H.’s Alleged Sexualized Behavior

During opening statement, defense counsel stated that the jury would hear from several
witnesses “that [S.H.] exhibited sexualized behavior” prior to the incident with Lyon. 1 VRP (Dec.
16, 2021) at 463.

On direct examination, Lyon testified that he had seen S.H. exhibit sexualized behavior,
such as “[t]rying to kiss [Lyon’s] son” and “going under the blankets with him.” 2 VRP (Dec. 21,
2021) at 608-09. When asked about a time S.H. allegedly exposed herself to her cousin, Lyon
explained he “didn’t witness it first-hand” but “heard about it” later. 2 VRP (Dec. 21, 2021) at
609. Lyon was also asked whether S.H.’s parents disciplined her afterwards. Lyon started to

respond that S.H.’s father told S.H., “['Y]ou want to act like a dirty girl then—" before the State
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objected to hearsay. 2 VRP (Dec. 21, 2021) at 609-10. The trial court sustained the objection and
struck Lyon’s testimony about what S.H.’s father said from the record.

Markie also testified that S.H. often displayed sexualized behavior. She testified that once
she overheard S.H. joking about having seen Lyon’s genitals. Markie also described the alleged
exposure incident and said that after S.H. exposed herself, S.H.’s father “grabbed [S.H.] and . . .
made her strip down, completely naked.” 2 VRP (Dec. 21, 2021) at 643. Markie then testified
that S.H.’s father told S.H. “you want to act like a nasty little girl, you’re going to be a nasty little
girl.” 2 VRP (Dec. 21, 2021) at 643-44. The State objected to hearsay and moved to strike
Markie’s testimony about what S.H.’s father said. Defense counsel responded that the testimony
was “not offered for its truth,” and the trial court held a sidebar conference off the record, which
was later placed on the record outside the presence of the jury. 2 VRP (Dec. 21, 2021) at 644.
The trial court sustained the State’s objection and instructed the jury to disregard Markie’s last
comment regarding what S.H.’s father said.

S.H.’s parents were both asked about S.H.’s alleged displays of sexualized behavior.
S.H.’s father testified that he never saw “any outward sexual displays by [S.H.].” 2 VRP (Dec.
17, 2021) at 513. He remembered S.H. saying some “inappropriate words,” but nothing specific.
2 VRP (Dec. 17, 2021) at 511. He also testified that he “heard about” an incident where S.H. and
her cousin “were apparently doing some inappropriate stuff,” but nothing specific. 2 VRP (Dec.
17, 2021) at 511. He could not “recall if there was any punishment” for that incident, but if there
was, “[1]t was most likely a discussion about what was appropriate and what was not.” 2 VRP

(Dec. 17, 2021) at 515.
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S.H.’s mother testified that S.H. exhibited “very, very little sexual behavior.” 2 VRP (Dec.
17,2021) at 524. She recalled “one incident” where S.H. and her cousin “pulled down their pants,
but they were just like—they weren’t touching each other or anything like that.” 2 VRP (Dec. 17,
2021) at 524. She explained that the children were told “not to do that anymore.” 2 VRP (Dec.
17,2021) at 536. Finally, S.H.’s mother could not recall S.H. ever joking about having seen Lyon’s
genitals.

B. JURY INSTRUCTIONS, VERDICT, AND SENTENCING

After the close of trial testimony, the trial court considered jury instructions. Defense
counsel proposed a lesser included instruction on fourth degree assault with sexual motivation.
The trial court denied the requested instruction.

The jury found Lyon guilty of first degree child molestation.

The trial court imposed a standard range sentence of sixty months. The trial court also
imposed several community custody conditions that are challenged on appeal. Finally, the trial
court imposed only the mandatory legal financial obligations because of Lyon’s limited ability to
pay.

Lyon appeals.

ANALYSIS
A INEFFECTIVE ASSISTANCE OF COUNSEL
Lyon argues he received ineffective assistance of counsel when defense counsel failed to

request a lesser included instruction on simple fourth degree assault. We disagree.
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1. Legal Principles

“The Sixth Amendment to the United States Constitution and article I, section 22 of the
Washington Constitution guarantee the right to effective assistance of counsel.” State v. Drath, 7
Wn. App. 2d 255, 266, 431 P.3d 1098 (2018) (published in part). “An ineffective assistance of
counsel claim is a mixed question of law and fact that we review de novo.” Id.

For an ineffective assistance of counsel claim, the defendant must show that (1) counsel’s
performance was deficient and (2) the deficient performance prejudiced the defense. Id. Both
prongs of the inquiry must be satisfied. 1d.

Counsel’s performance is deficient when it “falls ‘below an objective standard of
reasonableness based on consideration of all the circumstances.”” State v. Estes, 188 Wn.2d 450,
458, 395 P.3d 1045 (2017) (quoting State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251
(1995)). Counsel’s performance is presumed to be reasonable, and the defendant bears the burden
of overcoming this presumption. Grier, 171 Wn.2d at 33.

“Where the claim of ineffective assistance is based on counsel’s failure to request a
particular jury instruction, the defendant must show he was entitled to the instruction.” State v.
Classen, 4 Wn. App. 2d 520, 539-40, 422 P.3d 489 (2018). Thus, for the ineffective assistance of
counsel claim, Lyon must show that he was entitled to an instruction for simple fourth degree
assault as a lesser included offense for first degree child molestation and that his counsel’s failure
to request the lesser included offense instruction prejudiced him.

2. Entitlement to Instruction on Fourth Degree Assault

Lyon argues that simple fourth degree assault is a lesser included offense of first degree

child molestation. Given the facts of this case, we disagree.
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RCW 10.61.006 gives criminal defendants “a statutory right to have lesser included
offenses presented to the jury.” State v. Stevens, 158 Wn.2d 304, 310, 143 P.3d 817 (2006). The
statute makes clear that the lesser included offense must be “necessarily included within that
[offense] with which [the defendant] is charged in the indictment or information.” RCW
10.61.006.

We apply a two-prong inquiry to determine whether an offense is a lesser included offense:
“[f]irst, each of the elements of the lesser offense must be a necessary element of the offense
charged”; and second, the evidence presented “must support an inference that the lesser crime was
committed.” State v. Workman, 90 Wn.2d 443, 447-48, 584 P.2d 382 (1978). The first prong is
referred to as the “legal prong” and the second as the “factual prong.” Stevens, 158 Wn.2d at 310.

a. Legal prong

“In order for one crime to be a[] [lesser] included offense under the legal prong, every
element of the lesser offense must be an element of the greater crime.” State v. Ritchey, 1 Wn.
App. 2d 387, 390, 405 P.3d 1018 (2017), review denied, 190 Wn.2d 1018 (2018). In Stevens, our
supreme court held that the crime of second degree child molestation necessarily includes the
elements of fourth degree assault; thus, the satisfying Workman'’s legal prong. Stevens, 158 Wn.2d
at 311.

Here, although Lyon was charged with first degree, rather than second degree, child
molestation, Lyon argues that “because the only distinction between” the two crimes “is the age
of the parties,” Stevens should satisfy the legal prong of the inquiry. Br. of Appellant at 20, n.1.

Lyon is correct that, based on Stevens, the legal prong is satisfied.
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“A person is guilty of child molestation in the first degree when the person has . . . sexual
contact with another who is less than twelve years old and the perpetrator is at least thirty-six
months older than the victim.” RCW 9A.44.083(1). The difference between first degree child
molestation and second degree child molestation is the age of the victim: “A person is guilty of
child molestation in the second degree when the person has . . . sexual contact with another who
is” between twelve and fourteen years old. RCW 9A.44.086(1). Therefore, Stevens appears to
support the conclusion that fourth degree assault is a lesser included offense of first degree child
molestation under Workman’s legal prong.®

Given our supreme court’s decision in Stevens, we hold that Workman s legal prong is met
pursuant to Stevens. Unless and until our supreme court overturns Stevens, Stevens remains
“binding on all lower courts.” State v. Gore, 101 Wn.2d 481, 487, 681 P.2d 227 (1984).

However, even if fourth degree assault meets the legal prong of Workman, Lyon’s
ineffective assistance of counsel claim fails because Workman s factual prong cannot be met under

the facts of this case.

3 We note that the holding in Stevens that fourth degree assault is a lesser included offense of child
molestation is currently on review before our supreme court in State v. Bertrand, No. 100953-4.
In Bertrand, the defendant was convicted of two counts of first degree child molestation, which is
the same crime Lyon is convicted of. On direct review accepted by our supreme court, Bertrand,
like Lyon, argues he received ineffective assistance of counsel when defense counsel failed to
request the lesser included offense instruction of fourth degree assault. And, like Lyon, Bertrand
cites Stevens for the proposition that “[a]ssault in the fourth degree is a lesser included offense of
child molestation.” Br. of Appellant at 30, Bertrand, No. 100953-4 (Wash. Jan. 23, 2023). In
response, the State argues that “Stevens is incorrect and harmful” and asks our supreme court to
overrule it. Br. of Resp’t at 7, Bertrand, No. 100953-4 (Wash. Apr. 27, 2023).
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b. Factual prong

Workman’s “factual prong . . . is satisfied only if based on some evidence admitted, the
jury could reject the greater charge and return a guilty verdict on the lesser.” State v. Coryell, 197
Wn.2d 397, 407, 483 P.3d 98 (2021). “‘It is not enough that the jury might simply disbelieve the
State’s evidence. Instead, some evidence must be presented which affirmatively establishes the
defendant’s theory on the lesser included offense before an instruction will be given.”” 1d. (quoting
State v. Fowler, 114 Wn.2d 59, 67, 785 P.2d 808 (1990)). “When the appellate court determines
if the evidence at trial is sufficient to support an instruction, it views the ‘supporting evidence in
the light most favorable to the party that requested the instruction.”” Id. at 415 (quoting State v.
Fernandez-Medina, 141 Wn.2d 448, 455-56, 6 P.3d 1150 (2000)).

Thus, to satisfy the factual prong, Lyon must point to evidence on the record that shows he
committed fourth degree assault, rather than first degree child molestation, in the summer of 2019.
Lyon fails to do so. Although the record shows that Lyon and Markie testified that Lyon touched
S.H. in 2017-2018, the record is devoid of any evidence from which the jury could find that Lyon
committed fourth degree assault during the summer of 2019. Thus, Lyon fails to satisfy
Workman’s factual prong.

Accordingly, Lyon was not entitled to a lesser included offense instruction on fourth degree
assault. Because Lyon was not entitled to such an instruction, his counsel’s failure to request the
instruction could not have constituted deficient performance. And, because Lyon fails to establish

deficient performance, he necessarily fails to establish he received ineffective assistance of
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counsel. Thus, Lyon did not receive ineffective assistance of counsel when defense counsel failed
to request a lesser included offense jury instruction on fourth degree assault.*

3. Prejudice

Even if Lyon could show he was entitled to a lesser included offense instruction of fourth
degree assault and that defense counsel was deficient for failing to request it, he cannot show that
he was prejudiced.

To show prejudice, “the defendant must establish that ‘there is a reasonable probability
that, but for counsel’s deficient performance, the outcome of the proceedings would have been
different.”” Grier, 171 Wn.2d at 34 (quoting Kyllo, 166 Wn.2d at 862)). “Although this standard
is lower than a preponderance standard, the defendant must affirmatively ‘show more than a
conceivable effect on the outcome.”” Drath, 7 Wn. App. 2d at 267 (internal quotations omitted)
(quoting Estes, 188 Wn.2d at 458).

Our supreme court has explained that when a jury convicts a defendant of a crime,
reviewing courts “[a]Jssum[e] . . . that the jury would not have convicted [the defendant] . . . unless
the State had met its burden of proof.” Grier, 171 Wn.2d at 43-44. Thus, where a defendant
alleges ineffective assistance based on counsel’s failure to request a lesser included offense

instruction, but was convicted on the greater offense, defendant cannot demonstrate prejudice

4 Lyon argues that the trial court erred because its “statements also somewhat suggest that it would
not have entertained any fourth degree assault instruction at all.” Br. of Appellant at 25. Lyon is
mistaken. The trial court’s ruling had to do with a fourth degree assault with sexual motivation
instruction, not simple fourth degree assault. However, even if the trial court had ruled on a simple
fourth degree assault instruction, Lyon would still be unable to show he was entitled to the fourth
degree assault instruction under Workman’s factual prong.

10
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because “the availability of a compromise verdict would not have changed the outcome of [the
defendant’s] trial.” Id. at 44.

Here, the parties dispute the applicable standard in determining prejudice. The State relies
on the standard set forth in Grier. Lyon argues that “the denial of a lesser included offense
instruction that is supported by the evidence . . . cannot be harmless,” citing State v. Condon, 182
Wn.2d 307, 326, 343 P.3d 357 (2015) and State v. Parker, 102 Wn.2d 161, 166, 683 P.2d 189
(1984) in support. Br. of Appellant at 24-25. However, neither Condon nor Parker are applicable.

In both Condon and Parker, the defendants appealed the trial court’s denial of a requested
jury instruction. Condon, 182 Wn.2d at 313, 315-16; Parker, 102 Wn.2d at 163. Here, however,
Lyon is not challenging a trial court’s denial of a requested lesser included offense instruction.
Rather, like the defendant in Grier, Lyon is arguing that his counsel was ineffective for failing to
request a lesser included offense instruction. 171 Wn.2d at 26-29. Because Lyon argues
ineffective assistance of counsel, rather than challenging any trial court decision, Condon and
Parker are inapposite and Grier’s prejudice standard controls.®

Ultimately, even if Lyon was entitled to a lesser included offense instruction on fourth

degree assault, he cannot show prejudice because he was convicted of the greater offense of first

® We note that Grier’s prejudice standard is also being reviewed by our supreme court in Bertrand,
No. 100953-4. Specifically, the appellant in Bertrand argues that “[t]rial counsel’s failure to
request an instruction on a lesser included offense can be deficient performance that prejudices the
accused, even if the jury convicted on the greater [offense],” citing Crace v. Herzog, 798 F.3d 840,
847 (9th Cir. 2015), in support. Br. of Appellant at 8, Bertrand, No. 100953-4 (Wash. Jan. 23,
2023). Bertrand specifically questions Grier, arguing that the trial court should have followed
Crace’s explicit critique of Grier’s prejudice standard and found Bertrand was prejudiced by
defense counsel’s failure to request a lesser included instruction to which Bertrand was entitled.
However, unless and until our supreme court overturns Grier, Grier remains “binding on all lower
courts.” Gore, 101 Wn.2d at 487.

11
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degree child molestation. Thus, “the availability of [a fourth degree assault] verdict would not
have changed the outcome of [Lyon’s] trial.” Grier, 171 Wn.2d at 44.

Because Lyon cannot show his counsel’s performance was deficient or that counsel’s
performance prejudiced him, Lyon did not receive ineffective assistance of counsel.

B. TRIAL COURT’S RULING ON STATE’S OBJECTIONS TO HEARSAY DURING LYON AND
MARKIE’S TESTIMONY

Lyon argues that the trial court violated his constitutional right to present a defense when
it sustained two of the State’s hearsay objections during defense’s case-in-chief. We disagree.

“A criminal defendant has a constitutional right to present a defense under the Sixth
Amendment to the United States Constitution and article I, section 22 (amendment 10) of the
Washington Constitution.” State v. Wade, 186 Wn. App. 749, 763, 346 P.3d 838, review denied,
184 Wn.2d 1004 (2015). Whether a defendant’s right to present a defense “has been abridged
presents a legal question that is reviewed de novo.” State v. Arndt, 194 Wn.2d 784, 797, 453 P.3d
696 (2019), cert. denied, 142 S. Ct. 726 (2021).

When an appellant alleges that an evidentiary ruling deprived him of his right to present a
defense, this court applies a two-step standard of review. Id. In the first step, the court “review[s]
the trial court’s individual evidentiary rulings for an abuse of discretion.” Id. In the second step,
the court “consider[s] de novo the constitutional question of whether these rulings deprived

[appellant] of [his] Sixth Amendment right to present a defense.” Id. at 797-98.

12
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1. No Abuse of Discretion in Evidentiary Ruling

““A trial court abuses its discretion when its decision is manifestly unreasonable or
exercised on untenable grounds or for untenable reasons.’” Id. at 799 (quoting State v. Lord, 161
Whn.2d 276, 283-84, 165 P.3d 1251 (2007)).

“Hearsay” is defined as “a statement, other than one made by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” ER 801(c).
Hearsay evidence “is not admissible” unless it falls under one of the various exceptions to the
hearsay rule. ER 802. When a proffered hearsay statement relays a second hearsay statement, the
evidence is admissible only “if each part of the combined statements conforms with an exception
to the hearsay rule.” ER 805. “Where a statement is not offered for the truth of the contents of
the [statement], but only to show that it was made, the statement is not hearsay.” State v. Gonzalez-
Hernandez, 122 Wn. App. 53, 57, 92 P.3d 789 (2004).

Here, Lyon challenges two instances where the trial court sustained the State’s objection
to hearsay: once during his own testimony, and another during Markie’s. In neither instance did
the trial court abuse its discretion by sustaining the hearsay objection.

First, the trial court sustained a hearsay objection when Lyon sought to testify as to what
S.H.’s father said to S.H. after she allegedly exposed herself to her cousin. Because Lyon was
attempting to testify to what another person said, Lyon’s testimony was hearsay.® Therefore, the

trial court did not err in excluding this testimony as hearsay.

® We note that Lyon did not himself hear what S.H.’s father said nor could Lyon explain how he
learned of what S.H.’s father said to S.H. Thus, the challenged testimony was hearsay within
hearsay. Lyon does not address the fact that his testimony was hearsay within hearsay.

13
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Lyon argues that his testimony was not offered for its truth, but “to establish that S.H.’s
parents . . . disciplined her harshly for engaging in inappropriate behavior,” and that regardless,
the statement was “not assertive speech and therefore . . . not hearsay.” Br. of Appellant at 32.
Lyon’s argument fails because there was no reason for Lyon to repeat the words spoken by S.H.’s
father other than to establish that S.H. was in fact a “nasty girl,” one of Lyon’s defenses.’

Second, the trial court sustained a hearsay objection when Markie testified that S.H.’s
father told S.H. “you want to act like a nasty little girl, you’re going to be a nasty little girl.” 2
VRP (Dec. 21, 2021) at 643-44 . The trial court did not abuse its discretion in sustaining the
hearsay objection for the same reasons it did not abuse its discretion in sustaining the hearsay

objection to Lyon’s testimony—Markie’s attempt to testify as to what S.H.’s father said to S.H. is

" Even if the evidence was to show that S.H.’s parents disciplined S.H. harshly for inappropriate
behavior, the evidence was irrelevant and properly excluded.

Evidence that “is not relevant is not admissible.” ER 402. Evidence is relevant and
admissible only when it has “any tendency to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable than it would be without the
evidence.” ER 401. Lyon was charged with first degree child molestation for conduct towards
S.H. How S.H.’s parents disciplined S.H. for inappropriate behavior would not tend to make the
existence of any fact of consequence in determining whether Lyon committed first degree
molestation against S.H. more or less probable. Thus, the evidence of what S.H.’s father said to
S.H. to show how harshly S.H. was disciplined was irrelevant and inadmissible.

Moreover, Lyon’s argument that testimony about statements made by S.H.’s father is not
assertive speech also fails. Lyon attempts to characterize what S.H.’s father said to S.H. as akin
to “greetings, pleasantries, expressions of joy, annoyance or other emotions.” Br. of Appellant at
32. Even if the testimony of what S.H.’s father said about S.H. were so characterized and was
offered merely to show that S.H.’s father was disciplining S.H., such testimony is irrelevant and
inadmissible. Evidence that S.H.’s father disciplined S.H. for inappropriate behavior would not
tend to make the existence of any fact of consequence in determining whether Lyon committed
first degree molestation against S.H. more or less probable.

14
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hearsay. Thus, the trial court did not abuse its discretion by excluding Markie’s testimony as to
what S.H.’s father said to S.H.

The trial court’s rulings sustaining the State’s hearsay objections to testimony about
statements made by S.H.’s father to S.H. rested on tenable grounds. Thus, the trial court did not
abuse its discretion in sustaining the State’s hearsay objections to testimony from Lyon and Markie
about what S.H.’s father said to S.H.

2. No Violation of the Right to Present a Defense

Under the second step of the Arndt standard, we “consider de novo the constitutional
question of whether these rulings deprived [appellant] of [his] Sixth Amendment right to present
a defense.” Arndt, 194 Wn.2d at 797-98; see also State v. Jennings, 199 Wn.2d 53, 58, 502 P.3d
1255 (2022).

The right to present a defense is not limitless. State v. Orn, 197 Wn.2d 343, 352, 482 P.3d
913 (2021). Judges can “‘exclude evidence that is repetitive . . ., only marginally relevant or poses
an undue risk of harassment, prejudice, [or] confusion of the issues.”” Jennings, 199 Wn.2d at 63
(alterations in original) (internal quotation marks omitted) (quoting Holmes v. South Carolina, 547
U.S. 319, 326-27, 126 S. Ct. 1727, 164 L. Ed. 2d 503 (2006)). Thus, under Ardnt’s second prong,
the reviewing court first asks whether the excluded evidence is “at least minimally relevant.” Orn,
197 Wn.2d at 353; see also Jennings, 199 Wn.2d at 63. “If the evidence is relevant, the reviewing
court must weigh the defendant’s right to produce relevant evidence against the State’s interest in
limiting the prejudicial effects of that evidence to determine if excluding the evidence violates the

defendant’s constitutional rights.” Jennings, 199 Wn.2d at 63. There is “a distinction between
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evidence that merely bolsters credibility and evidence that is necessary to present a defense,” with
only the latter satisfying the Arndt standard. Id. at 66-67.

“*Relevant evidence’ means evidence having any tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or less probable than
it would be without the evidence.” ER 401. Relevant evidence may be excluded “if its probative
value is substantially outweighed by the danger of unfair prejudice . . . or needless presentation of
cumulative evidence.” ER 403. “‘Evidence likely to provoke an emotional response rather than a
rational decision is unfairly prejudicial.”” State v. Nguyen, 10 Wn. App. 2d 797, 820, 450 P.3d
630 (2019) (quoting State v. Johnson, 90 Wn. App. 54, 62, 950 P.2d 981 (1998)), review denied,
195 Wn.2d 1012 (2020). “The availability of other means of proof'is a factor in deciding whether
to exclude prejudicial evidence.” Johnson, 90 Wn. App. at 62.

Here, Lyon argues that statements made by S.H.’s father to S.H. were “extremely relevant
to the defense theory” that S.H.’s accusations against Lyon were “a manifestation” of S.H.’s
sexually inappropriate behavior. Br. of Appellant at 33. But Lyon fails to show how S.H.’s
sexually inappropriate behavior is relevant to the determination of whether he committed first
degree child molestation against S.H. Further, even if the evidence were marginally relevant to
determining whether Lyon committed first degree molestation against S.H., testimony about what
S.H.’s father said to S.H. after an incident involving her cousin does not tend to make the existence
of any fact that is of consequence to the determination of whether S.H.’s accusations against Lyon
were a manifestation of S.H.’s sexually inappropriate behavior more probable or less probable than

it would be without the evidence. ER 401.
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Lyon’s also argues that the excluded statements were necessary to counter S.H.’s parents’
minimization of S.H.’s misbehavior. However, Lyon fails to show how S.H.’s parents’
minimization of S.H.’s behavior is relevant to the determination of whether he committed first
degree child molestation against S.H.

Moreover, while the trial court precluded testimony about statements S.H.’s father made
to S.H., the trial court allowed evidence of S.H.’s behavior that led to those statements, and other
instances of S.H.’s allegedly sexualized behavior. For example, Lyon testified that he observed
S.H. try to kiss his son and “go[] under the blankets with him.” 2 VRP (Dec. 21, 2021) at 609.
Lyon also recounted the exposure incident involving S.H. Furthermore, Markie testified that S.H.
often displayed sexualized behavior and recounted both the exposure incident and another incident
where Markie allegedly overheard S.H. joking about having seen Lyon’s genitals.

Because the excluded testimony was irrelevant and Lyon was allowed to present evidence
of S.H.’s inappropriate behavior, the trial court did not violate Lyon’s right to present a defense.
C. COMMUNITY CuSTODY CONDITIONS

Lyon challenges five of the community custody conditions the trial court imposed. The
State concedes those conditions “must be modified or stricken.” Br. of Resp’t at 34. We accept
the State’s concession and remand the case to the trial court with instructions to strike or modify
the conditions, as outlined below.

Under the Sentencing Reform Act of 1981 (SRA), chapter 9.94A RCW, when the trial
court imposes a term of community custody, it must “impose [certain] conditions of community
custody” as part of an offender’s judgment and sentence. RCW 9.94A.703. The SRA also

empowers trial courts to impose discretionary conditions, including conditions “reasonably related
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to the circumstances of the offense . . . or the safety of the community” and other “crime-related
prohibitions.” RCW 9.94A.703(3)(d), (f). A “crime-related prohibition” is “an order of a court
prohibiting conduct that directly relates to the circumstances of the crime for which the offender
has been convicted.” RCW 9.94A.030(10). A reviewing court will uphold such conditions if they
are “‘reasonably crime related.”” State v. Nguyen, 191 Wn.2d 671, 683-84, 425 P.3d 847 (2018)
(internal citations omitted) (quoting State v. Warren, 165 Wn.2d 17, 32, 195 P.3d 940 (2008), cert.
denied, 556 U.S. 1192 (2009)).

Community custody conditions are reviewed for an abuse of discretion and will be reversed
only if they are manifestly unreasonable. State v. Padilla, 190 Wn.2d 672, 677, 416 P.3d 712
(2018). However, when crime-related prohibitions interfere with a fundamental constitutional
right, a more careful review is required. Warren, 165 Wn.2d at 32. Where a community custody
condition interferes with a constitutional right, the condition must be narrowly tailored to serve a
legitimate state interest. Padilla, 190 Wn.2d at 683 (First Amendment speech). When a trial court
imposes a condition beyond its statutory authority, the condition must be stricken. State v. O ’Cain,
144 Wn. App. 772, 775, 184 P.3d 1262 (2008).

1. Internet Ban (Community Custody Condition 11)

Lyon argues that community custody condition 11 of his judgment and sentence, which
prohibits the use of or access to the internet unless authorized in advance by the community
corrections officer (CCO) and sex offender treatment provider (SOTP), must be stricken because
it is not crime related. The State concedes condition 11 is not crime related. We accept the State’s
concession and remand to the trial court with instructions to strike community custody condition

11.
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Discretionary community custody conditions will be upheld if they are reasonably crime
related. Nguyen, 191 Wn.2d at 683. Where there is “no evidence in the record that . . . [defendant]
accessed the Internet before the [crime] or that Internet use contributed in any way to the crime,”
a condition prohibiting defendant from accessing the internet is not reasonably crime related and
should be stricken. O’Cain, 144 Wn. App. at 775.

Here, there is no evidence in the record that Lyon used the internet before molesting S.H.
or that internet usage contributed to Lyon’s crime. Therefore, community custody condition 11 is
not crime related, and we remand to the trial court with instructions to strike the condition from
Lyon’s judgment and sentence.®

2. Contact with Minors (Community Custody Condition 12)

Lyon argues that the trial court must reassess community custody condition 12, which
prohibits Lyon from having contact with any child under the age of 18 unless a responsible adult
who is capable of protecting the child and is aware of the conviction is present and the contact has
been approved in advance by the CCO and SOTP. Lyon asserts that the trial court erred by
imposing community condition 12 without analyzing how the condition might impact Lyon’s
fundamental right to parent his children. At trial, Lyon testified that he has three children.

The State concedes that community custody condition 12 should be remanded because the

trial court did not analyze the issue Lyon identifies as required. We accept the State’s concession.

8 Lyon also argues that community custody condition 11 is an unconstitutional restriction of
Lyon’s due process and First Amendment rights. However, because the issue can be decided on
nonconstitutional grounds, we need not decide the constitutional issue. State v. Velasquez, 176
Wn.2d 333, 340, 292 P.3d 92 (2013).
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“A parent has a fundamental constitutional right to the care, custody, and companionship
of their children.” State v. DeLeon, 11 Wn. App. 2d 837, 841, 456 P.3d 405 (2020). The State
may burden this right only if doing so is “reasonably necessary to prevent harm to a child.” Id.
“Such conditions ‘must be narrowly drawn’ and ‘[t]here must be no reasonable alternative way to
achieve the State’s interest.”” Id. (alteration in original) (internal quotations marks omitted)
(quoting Warren, 165 Wn.2d at 34-35).

The trial court must “address [the defendant’s] constitutional right to parent,” “set forth on
the record an explanation as to whether the no-contact condition . . . [is] reasonably necessary to .
. . protect[] [the defendant’s children] from harm,” and “analyze on the record whether less
restrictive alternatives exist[].” Id. at 841-42; State v. Martinez Platero, 17 Wn. App. 2d 716, 725,
487 P.3d 910 (remanding to trial court for failure to “analyze whether [the defendant] should be
prohibited from contacting his . . . daughter before” prohibiting him from having any contact with
minors absent supervision), review denied, 198 Wn.2d 1019 (2021).

Here, the trial court did not consider, on the record, Lyon’s fundamental right to parent his
children, explain why community custody condition 12 is reasonably necessary to achieve a
compelling state interest, or whether less restrictive means of achieving the State’s interest existed.
Thus, we remand to the trial court with instructions to conduct the proper analysis on the record
before imposing such a condition.

3. Pornography Ban (Community Custody Condition 16)

Lyon argues that community custody condition 16, which prohibits Lyon from viewing or

listening to pornographic materials as determined or defined by the CCO and the SOTP, must be
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stricken because it is unconstitutionally vague. The State concedes that community custody
condition 16 is unconstitutionally vague. We accept the State’s concession.

“A legal prohibition, such as a community custody condition, is unconstitutionally vague
if (1) it does not sufficiently define the proscribed conduct so an ordinary person can understand
the prohibition or (2) it does not provide sufficiently ascertainable standards to protect against
arbitrary enforcement.” Padilla, 190 Wn.2d at 677. Washington courts have remanded
community custody conditions prohibiting access to pornography for failure to sufficiently define
which materials fell within the prohibition. Padilla, 190 Wn.2d at 676, 685 (remanding “condition
prohibiting [defendant’s] possession and access to pornographic materials, as directed by his
CCO” with instructions “to adopt a clear definition . . . of ‘pornographic materials’”’); State v. Bahl,
164 Wn.2d 739, 743, 761-62, 193 P.3d 678 (2008) (remanding unconstitutionally vague condition
prohibiting defendant from “‘possess[ing] or access[ing] pornographic materials, as directed by
the supervising [CCQO]’” “for resentencing”). Furthermore, where a condition gives a defendant’s
CCO the discretion to dictate which materials are prohibited, the discretion “only makes the
vagueness problem more apparent, since it virtually acknowledges that on its face it does not
provide ascertainable standards for enforcement.” Bahl, 164 Wn.2d at 758.

Here, community custody condition 16 is similar to the community custody condition
challenged in Padilla. Padilla, 190 Wn.2d at 676 (defining “pornographic material” as “‘images
of sexual intercourse, simulated or real, masturbation, or the display of intimate body parts’”).
And like the community custody conditions at issue in Padilla and Bahl, community custody
condition 16 gives Lyon’s CCO and SOTP the discretion to “determine[]/define[]” the bounds of

the prohibition. Clerk’s Papers (CP) at 75. Because condition 16 “does not sufficiently define the
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proscribed [materials]” and does not adequately protect against arbitrary enforcement, the
condition is unconstitutionally vague and, like the court did in Padilla and Bahl, we remand to the
trial court with instructions to better define the bounds of the prohibition, and to strike the portion
of the condition granting Lyon’s CCO and SOTP the discretion to define the proscribed materials.

4. Plethysmograph and Polygraph Testing (Community Custody Condition 17)

Lyon argues that community custody condition 17, which requires Lyon to “undergo and
successfully pass, at his . . . expense, periodic polygraph and/or plethysmograph testing to measure
treatment progress and compliance at a frequency determined by his . . . Sexual Offender
Treatment Provider (SOTP), CCO, or DOC Policy,” must be stricken because it prescribes
plethysmograph testing as a routine monitoring tool within his CCO’s discretion. CP at 75. Lyon
also argues that the portion of community custody condition 17 requiring him to bear the cost of
plethysmograph and polygraph testing should also be stricken. The State concedes that
plethysmograph should only be used “for purposes of sexual treatment,” and that Lyon should not
bear the cost of polygraph testing. Br. of Resp’t at 43. We accept the State’s concession.

Plethysmograph testing is meant to measure how well a sex offender is responding to
treatment, not as a means of monitoring by a community corrections officer. State v. Johnson, 184
Wn. App. 777, 780, 340 P.3d 230 (2014). Thus, a “trial court has authority to order a defendant
to submit to plethysmograph testing only if the court also orders a crime-related treatment regimen
for sexual deviancy.” Johnson, 184 Wn. App. at 780; State v. Land, 172 Wn. App. 593, 605, 295
P.3d 782 (2013) (“[Plethysmograph] testing can properly be ordered incident to crime-related

treatment by a qualified provider. But it may not be viewed as a routine monitoring tool subject
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only to the discretion of a community corrections officer.” (citations omitted)), review denied, 177
Whn.2d 1016 (2013).

Here, community custody condition 17 requires Lyon to submit to plethysmograph and
polygraph testing at the discretion of his SOTP, CCO or DOC policy. Because the CCO and DOC
would not be engaged in treatment with Lyon, the only purpose for which the CCO and DOC
would require plethysmograph and polygraph testing would be to monitor community custody
compliance. Thus, community condition 17 grants Lyon’s CCO the discretion to require
plethysmograph and polygraph testing as a monitoring tool. Therefore, we remand community
custody condition 17 to the trial court with instructions to strike the CCO and DOC policy language
from community custody condition 17.°

The trial court’s imposition of crime-related treatment or counseling is discretionary. RCW
9.94A.703(3)(c), (f). Thus, it is reasonable to conclude that any authority to impose the cost of
crime-related treatment or counseling is discretionary.

Before a trial court may impose a discretionary cost, it must conduct an individualized
inquiry into the defendant’s current and future ability to pay the discretionary cost. State v.
Ramirez, 191 Wn.2d 732, 738-40, 426 P.3d 714 (2018). Here, while the record does not show that
the trial court conducted any individualized inquiry into Lyon’s current and future ability to pay,
the trial court did find that “Lyon has only a limited ability to meet his legal financial obligations”

and imposed “only . . . the mandatory . . . legal financial obligations.” 2 VRP (Jan. 25, 2022) at

® In his brief, “Lyon does not dispute the [plethysmograph testing] condition insofar as it
authorizes plethysmograph testing ‘incident to crime-related treatment by a qualified provider.’”
Br. of Appellant at 60, n.3 (quoting Land, 172 Wn. App. at 605).
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736. In light of the record, the trial court abused its discretion by requiring Lyon to pay for testing
required under community custody condition 17, and we remand for the trial court to strike the
requirement that Lyon pay for any testing in community custody condition 17.

5. Community Custody Supervision Fees (Community Custody Condition 5)

Lyon also challenges the condition that requires him to pay community custody supervision
fees. The State concedes that the language requiring Lyon to pay community supervision fees
should be stricken from his judgment and sentence. We accept the State’s concession.

Community custody supervision fees are no longer authorized by the legislature. LAWS OF
2022, ch. 29 § 8; RCW 9.94A.703(2). The law eliminating community custody supervisions fees
applies prospectively to cases pending on direct appeal when the law took effect. See Ramirez,
191 Wn.2d at 747.

Here, the trial court imposed on Lyon community supervision fees under community
custody condition 5. And while Lyon was sentenced before the legislature eliminated community
custody supervision fees, Lyon’s appeal was pending when the legislature amended RCW
9.94A.703. Thus, pursuant to the current version of RCW 9.94A.703 and Ramirez, we remand

community custody condition 5 with instructions to strike it from Lyon’s judgment and sentence.®

10 We note that the trial court also imposed a $500 victim assessment fee. However, effective July
1, 2023, the crime victim penalty assessment is no longer authorized for indigent defendants.
LAws oF 2023, ch. 449 § 1; RCW 7.68.035(4). On remand, in addition to striking the community
custody supervision fees, the trial court should ensure it strikes from Lyon’s judgment and sentence
any LFOs inconsistent with the law.
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CONCLUSION
Because there is no merit to either of Lyon’s claim of ineffective assistance of counsel or
to Lyon’s claim that the trial court erred in sustaining the State’s hearsay objections, we affirm his
conviction. However, we remand the case to the trial court with instructions to strike or modify
Lyon’s community custody conditions consistent with this opinion.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

We concur:

A

Cruser, A.C.J. o4

Che, J. v
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